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A. Introduction
In November 2013, Germany made worldwide headlines as the first European country that legally recognizes a "third sex" other than male and female and was celebrated for its progressive approach toward children who experience intersex variance. 2 As is often the case, the reality was a lot less glamorous. Germany was by no means the first European country legally recognizing people who experience intersex variance. The Netherlands had already introduced similar rules in the 1970s. 3 Moreover, while the implications of the change were uncertain-and criticized for potentially inducing parents to agree to surgical intervention to ensure that a legal sex can be assigned 4 -the new law did not create a third legally recognized sex. 5 Section 22(3) of the Law on Civil Status-Personenstandsgesetz (PStG) 6 -simply allows that newly born children can be registered without reference to their legal sex if "the child can neither be assigned the male nor the female sex." 7 In that case, the specific sex reference on the registration form is left blank. The provision does not provide redress for those persons who wish to be acknowledged in a legal sex beyond male or female.
The narrow scope of section 22(3) of the PStG has now been subject to a successful constitutional challenge. In October 2017, the German Federal Constitutional Court- 17, 2018), www.huffingtonpost.co.uk/entry/germany-third-gender_n_3769055. According to the (former) Intersex Society of North America, "intersex" "is a general term used for a variety of conditions in which a person is born with a reproductive or sexual anatomy that doesn't seem to fit the typical definitions of female or male." INTERSEX SOCIETY OF NORTH AMERICA, What is Intersex?, http://www.isna.org/faq/what_is_intersex (last visited Jan. 9, 2018).
Bundesverfassungsgericht (BVerfG)-held that as long as the legislature continues to require the registration of legal sex, it had to allow for the positive registration of intersex persons who may identify as neither exclusively male nor female. 8 In this Case Note, we discuss the BVerfG's judgment within the court's broader case law on gender identity. The case note considers both the progressive potential, and the futureperhaps unforeseen-consequences, of the judgment. The Case Note proceeds in three sections. Section A introduces the facts of the constitutional challenge, and sets out both the submissions of the complainant, as well as the reasoning of the Constitutional Court. In Section B, the Case Note explores the domestic law novelty of the decision, placing particular emphasis on the application of a constitutional equality framework to persons who experience intersex variance. Finally, in Section C, the Case Note contextualizes the judgment, situating the reasoning of the Constitutional Court within wider movements for transgender-otherwise known as trans 9 -and intersex rights.
B. The BVerfG's Judgment
The complainant in the case was registered as female at birth. They 10 experience intersex variance, and do not identify as either male or female. The complainant sought to obtain legal recognition of either an inter or diverse sex marker on their birth certificate. The fact that the PStG does not allow such an option was the subject of the constitutional review. In their submissions, the complainant particularly emphasized that by requiring the registration of the male or female sex, the PStG forced upon them a binary understanding that did not reflect their own experienced sex. The newly introduced section 22(3) of the PStG did not solve this problem because it only allowed for the non-recognition of their legal sex; thus, it turns the complainant into a "nullum." While this may not have direct socioeconomic consequences, the complainant argued that non-recognition has a significant impact on identity development within the current social context. Moreover, the complainant challenged the current legal framework as discriminating against individuals who experience intersex on grounds of their sex. Such persons cannot have their legal sex registered, while the legal sex of men and women can be formally acknowledged. The rules thus breached the right to free development of personality 11 and the right not to be disadvantaged because of sex.
12 The BVerfG agreed.
First, the court held that Article 2(1) of the German Constitution-Grundgesetz (GG)-guarantees the right to personal development. While not every external aspect that may influence personal identity can be challenged under Article 2(1), it protects those elements of personal development that are of constitutive importance. This includes issues related to gender identity, including those identities that are not exclusively male or female. This is so because a person's legal sex is a key aspect of personal identity, feeds into expectations regarding appearance, and how a person is perceived and identified by others. The sex registration also has legal relevance. For example, in the context of passport applications, health insurance cards, and applications to universities or the civil service.
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The court held that the current legal framework fails to protect the gender identity of those people who experience their sex as neither male nor female. This is because the PStG, on the one hand, requires registration of legal sex but, on the other hand, makes an accurate sex registration impossible. Specifically, the court rejected that section 22(3) of the PStG resolves the issue because it does not allow for the positive registration of the inter/diverse legal sex, and it suggests that it is only temporarily impossible to determine the legal sexas if it was only a matter of time until the legal sex can be registered. Thus, it does not recognize the complainant's preferred legal sex.
14 Such lack of recognition significantly interferes with the right to free and individual personal development and gender identity. The sex registration system can endow and express certain gender identities and is significant within the current legal framework. Moreover, it influences how the individual is perceived by others in public and makes it difficult for persons who experience intersex variance to live a life reflecting their actual sex. The court did not identify any possible justification for the interference with the right to personal development. that they do not have a sex at all. Thus, they suffer a disadvantage compared to people who identify as male or female and can be registered in accordance with their preferred legal sex. As such, sex within the meaning of the article does not only cover men and women, but also extends to additional experiences of identity. It does not only protect men and women who are disadvantaged because of their male or female sex, but also those who are disadvantaged because there is no possibility to register sex categories beyond male and female.
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In conclusion, the BVerfG suggested two alternative choices to rectify the constitutional infringement. The German legislature can either abolish the PStG's requirement to register legal sex, or it can create an additional option to be registered as a third sex. 17 Thus, there is a positive obligation to recognize the existence of persons who experience intersex variance, either by creating an additional sex category or by abolishing sex registration all together.
C. The Judgment's Novelty
In many ways, the judgment confirms the existing case law on the rights of trans persons under Article 2 of the GG. The BVerfG assessment of the right-of persons who experience intersex variance to their own gender identity based on their experience of their sex-is widely based on the court's previous findings regarding the rights of trans individuals. Trans populations have been extremely successful in front of the BVerfG. As early as 1978, the court held that trans communities were entitled to obtain recognition of their preferred legal sex. 18 The required trans persons to divorce, 21 submit to sex confirmation surgery, or sterilization 22 in order to obtain legal recognition of the gender they identify with. Regarding the latter, the court was explicit that a lesbian-identified trans woman-assigned male at birth-has the right to live in both the gender and the sexual identity she identifies with. She could therefore be recognized as a woman and live with her same-sex partner in a legally acknowledged same-sex union, without having to undergo sex confirmation surgery and its attending health risks.
All of these cases have been based on Article 2(1) of the GG-personal freedom-in conjunction with Article 1(1)-dignity-and created a substantive right towards recognition. Thus, Article 2(1) protects a person's right to their individual gender and sexual identity, imposes a duty on the state to recognize these identities that are not defined within the male/female dichotomy, and enable their expression as reflected within legal institutions. A focus on intersex rather than trans does not fundamentally change these conclusions developed in relation to trans rights-even if it is the first time that the court directly challenges the binary sex structure-upon which the law on civil status is based. The only difference in this case seems to be that the challenge to the binarity of gender identity is accompanied with a challenge to the binarity of the biological sex. It would make little sense to distinguish between both. There is no direct causation between a person's experience of intersex variance and a non-binary gender identity. On the one hand-unlike the plaintiff in the Third Option case-many persons with intersex variance identify as men or as women. On the other hand, some persons whose biological sex is verifiable within the male/female dichotomy, and who may or may not identify as trans, may experience a non-binary gender identity. Thus, it is not obvious why the former non-binary gender identity should now be recognized while the latter would continue to only be recognized within the binary structure. As discussed in Section C, previous case law on the right to gender recognition also focused on gender identity rather than biological or physical indicators. 23 In any case, the court does not clearly distinguish between sex and gender in its assessment. Rather it seems to adopt the view taken by the German Psychological Society (Deutsche Gesellschaft für Psychologie), according to which gender is a multi-dimensional construct that is influenced by aspects of biology, psychology, and sexuality. 24 The German word Geschlecht also does not directly distinguish between sex and gender and can refer to both. One novelty of the case thus seems to be the possible recognition of a non-binary gender identity not just for intersex individuals, but more broadly. While previous case law allowed trans gender people to reassign their legal sex from male to female or vice versa, the current case focuses on recognition of identities that are neither male nor female.
Another potential novelty of the case seems to be its consideration of persons who experience intersex variance under the scope of Article 3(3) of the GG. 25 The Article sets out the constitutional equality principle and prohibits favorable-or unfavorable treatmentbecause of sex/gender (Geschlecht) in paragraph 3. So far, the personal scope of "sex/gender" has been interpreted narrowly and suggested a predominant focus on the biological sex rather than gender. The court has not explicitly engaged Article 3(3) of the GG in considering the rights of trans persons and thus has not considered the rights of trans persons within a broader gender equality framework. Rights to enter same-sex civil unions that reflect the personal sexual identity-or to live in one's preferred gender without a requirement to divorce-were thus considered only within the margin of personal self-expression and identity.
Similarly, the rights of sexual minorities and predominantly same-sex couples have not been considered under the scope of Article 3(3), as the court draws a distinction between sex and sex combinations. 26 While the first is protected under paragraph 3, the latter is covered only under the general equality clause of Article 3(1). This has not stopped the court from significantly broadening the rights of same-sex couples after the introduction of same-sex civil unions. 27 Nonetheless, the reach of the case law has been limited, as it does not situate the disadvantage of sexual minorities within a broader gender equality framework. A focus on gender could expose disadvantages suffered by sexual minorities, trans communities, and persons who experience intersex variance within the heteronormative legal framework that assumes binarity of sex, gender, and sexuality. 28 There have thus been repeated suggestions to include gender expectations under the scope of Article 3(3) of the GG.
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A narrow reading of the current case does not necessarily broaden the scope of paragraph 3 of Article 3. After all, intersex is a biologically verifiable fact. To subsume intersex persons under the scope of paragraph 3, thus does not necessarily mean an expansion of scope that includes gender expectations, or gender identity. For many persons who experience intersex variance, it is their biological sex-not necessarily their gender-that is undetermined and does not fit within the binary structure. It is thus plausible to argue that the Constitutional Court's judgment recognizes only the non-binary identity of persons who experience intersex variance.
Nonetheless, there are several problems with such a narrow reading. First, the Constitutional Court seems to adopt a wide interpretation of sex under Article 3(3) as it refers to both, the non-binary sex as well as non-binary gender identity. Accordingly, people are not only protected from sex discrimination if their sex is neither male nor female, but also if their gender identity does not fit within the binary dichotomy. 30 Thus, there are good arguments to interpret the case broadly. Accordingly, Article 3(3) of the GG on sex discrimination does not only focus on biological sex, but also includes gender identity and gender expectations. 31 Second, the court focuses on the disadvantages suffered by persons who do not easily fit within the male/female dichotomy and considers their lack of recognition as a disadvantage. They either have to face gender expectations they cannotor do not want to-fulfill, or their gender is not recognized at all. The identified disadvantage is thus the "exclusion from the mainstream." 32 Moreover, the Constitutional Court refers to the Court of Justice of the European Union's (CJEU) case law on trans discrimination. The CJEU has long recognized that the scope of EU non-discrimination law "cannot be confined based on the fact that a person is of one or other sex [if] (Feb. 3, 2018) , https://iacl-aidc-blog.org/2018/02/03/symposium-onthe-third-option-not-man-not-woman-not-nothing-structure-and-participation-on-the-significance-of-the-thirdoption-for-the-equality-guarantee/. establishing the European Community (EC) -now Article 157 of the Treaty on the Functioning of the European Union (TFEU)-to entitle a trans employee to a survival pension for her partner, even though the couple could not get married due to the UK's refusal to recognize the employee's transition-referred to in the case law as her "gender reassignment"-prior to the introduction of the UK's Gender Recognition Act 2004. 35 Trans discrimination thus falls within the scope of sex discrimination; and trans individuals may not be disadvantaged either because of the fact that they are undertaking a process of transition or because they have already transitioned.
There is a clear indication that EU law on sex discrimination includes the right of gender recognition. This may be best exemplified by the CJEU's decision in Richards. 36 The court held that Ms. Richards-a woman with a trans history-was entitled to all benefits provided to people of her preferred gender. The Pension Scheme's refusal to grant her a pension once she reached the pensionable age for women constituted a disadvantage and discriminated against her on grounds of sex. Without recognizing Ms. Richards' right to-legalrecognition, it is difficult to see why this would be the case. After all, she was not disadvantaged because of her process of transition. She was not treated differently compared to men who were not undergoing a process of transition-gender reassignmentrather, she was treated differently compared to other women. To consider this as an example of trans discrimination, there needs to be a right to be recognized as a woman. Otherwise, the claim could be easily dismissed on the basis that there is no disadvantage.
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EU non-discrimination law is thus able to recognize-and to remedy-claims of gender recognition and identity and has done so under the scope of sex. The German General Equal Treatment Act (Allgemeines Gleichbehandlungsgesetz, AGG) inter alia prohibiting discrimination on grounds of sex and sexual identity, certainly allows for such a broad interpretation of sex as protected characteristic in conformity with EU law. Nonetheless, whether such discrimination should be addressed under the scope of sex or sexual identity has been discussed controversially within German academia. 38 The discussed case in this Note may suggest that the BVerfG is willing to adopt a broad understanding of constitutional sex discrimination that is comparable with the CJEU approach. 37 Mulder, supra note 28, at 47-54. 38 For an overview, see Mulder, supra note 28, at 122-23.
D. Contextualizing the Judgment of the Court

I. Gender Outside the Male-Female Box: Notable Reforms and Developments
Analyzing the judgment of the German Constitutional Court through an international and comparative law lens, there are a number of important-and welcome-aspects to note.
Validating Identities Beyond Man and Woman
The decision is a powerful acknowledgement of identities beyond the gender (and, potentially, biological) binary. It offers symbolic recognition to what remains, even in Germany, a deeply marginalized population. Around the world-despite growing public awareness of sexual diversity-persons who experience a preferred legal sex outside male/female dichotomies confront social prejudice and identity erasure. 39 While law-makers and the general population increasingly embrace or accept persons who transition to a preferred male or female sex, there is still deep skepticism-and sometimes outright rejection-of self-identification beyond man and woman. Such identification is dismissed as unstable, 40 unreal, 41 overtly political, 42 or as a mere intellectualization of legal sex. 43 Indeed, even among binary trans communities, there is often explicit or implicit, disregard of nonbinary sex categorization, which some trans individuals consider as both impractically complicated 44 and strategically unhelpful. 45 By contrast, the Constitutional Court expressly acknowledges and validates the legitimacy of non-male and non-female identities. Engaging with the lived-experiences of non-binary populations in Germany-in particular, the significant legal, social, and economic obstacles that they encounter through non-recognition-the Court affirms that such populationslike both cisgender 46 and binary-trans persons-have a right to be formally recognized in their preferred legal sex.
Discrimination on the Basis of Sex Characteristics
A second welcome feature of the Constitutional Court's decision is the application of equality-based reasoning to diverse experiences of sex and/or gender. While reliance on Article 3(3) of the GG is a significant new departure for domestic constitutional law, it also has an important novelty within wider human rights jurisprudence.
The judgment suggests that intersex variance can, and does, fall within the protected category of sex for the purposes of non-discrimination law. In recent years, a number of supra-national human rights adjudicators have incorporated trans identities into existing rights standards. As noted, the CJEU includes gender reassignment within the concept of sex for the purposes of employment non-discrimination rights, 47 and this jurisprudence has now been reinforced through the Preamble to Directive 2006/54 (Recital 3). In Identoba and Ors v. Georgia, the European Court of Human Rights (ECtHR) confirmed that "the prohibition of discrimination under Article 14 of the Convention duly covers questions related to sexual orientation and gender identity' (emphasis added). 48 Here, it is-in the context of the Constitutional Court's decision-interesting to note that gender identity protections should extend to non-binary populations who have an internal experience of gender, which is neither male nor female. Most recently, in the Communication Decision, G v. Australia, the UN Human Rights Committee observed that "the prohibition against discrimination under article 26 [of the International Covenant on Civil and Political Rights (ICCPR)] encompasses discrimination on the basis of . . . gender identity, including transgender status." 49 Yet, despite this increasing engagement with trans non-discrimination claims, consideration of intersex variance remains conspicuously rare in comparative and international case law. 50 By addressing intersex equality rights in such a high-profile manner, the German 46 Cisgender-derived from the Latin word, "cis", meaning "on this side of"-refers to persons who self-identify with the legal sex that is assigned to them at birth. Constitutional Court may encourage both supra-national actors, and other domestic courts, to explore discrimination grounded in non-binary experiences of biology.
At the same time, the judgment can also serve as a catalyst for the German legislature to explicitly enshrine intersex variance as a protected characteristic under nationalstatutory-equality frameworks. While it is welcome for the Constitutional Court to acknowledge intersex within existing sex discrimination structures, there may be reasons to prefer using a separate, independent ground for protection-if not in the constitutional context, then possibly by considering the General Equal Treatment Act.
Intersex variance-and the inequalities which individuals face because they have a-typical sex characteristics-is not the same as "sex" and "gender identity." While intersex discrimination often derives from the same patriarchal and biologically essentialist norms, which oppress female-identified and trans persons, it is also qualitatively different. In the UK, advocates have noted the transformative impact of removing trans discrimination from underneath a sex equality umbrella and acknowledging gender reassignment as a standalone, protected characteristic in the Equality Act 2010. Various options are available. For example, Article 19(a) of Malta's Gender Identity, Gender Expression and Sex Characteristics Act of 2015 prohibits "the treatment of a person in a less favourable manner" because of "gender identity, gender expression, or sex characteristics" (emphasis added).
The Constitutional Court's judgment is also novel in that it actually uses equality-based reasoning to resolve a dispute concerning gender diversity. In doing so, the Constitutional Court not only further develops its own prior case law on trans rights, it also departs from the standard jurisprudence of the European Court of Human Rights. While as noted, the ECtHR has incorporated trans lives into Article 14 of the European Convention on Human Rights (ECHR) protections, 51 it has rarely-if ever-applied non-discrimination arguments to legal sex recognition. The Strasbourg judges have acknowledged extensive rights for trans persons to be affirmed in their preferred legal sex, 52 including without a requirement to submit to sterilization. 53 However, that entitlement has arisen almost exclusively from considerations of private life under Article 8 of the ECHR. A primary criticism of the ECtHR's ruling in Hämäläinen v. Finland-rejecting a challenge to Finland's divorce requirement under Article 8 of the ECHR-is the extent to which the European Court failed to substantively address the discriminatory aspects of forced divorce. 
"Personal Identity"
A final notable aspect of the Constitutional Court's judgment is its extension of personal identity jurisprudence to non-binary experiences. While the right to personal identity is wellestablished in German Constitutional law, it is also increasingly apparent in supra-national explorations of trans identification. In their case law on trans rights, both the UN Human Rights Committee and the ECtHR have emphasized personal identity as a core aspect of privacy and private life. 56 Both institutions have relied upon the free expression and development of personal identity as a key justification for legal sex recognition. 57 Taken to a logical endpoint, a right to legal recognition, which is grounded in personalized experiences of sex, should embrace identities beyond male and female-at least to the extent that persons genuinely experience themselves as falling outside binary categorization. Yet, within the current-limited-jurisprudence, neither the UN Human Rights Committee nor the ECtHR has confronted-or affirmed-petitioners outside the binary framework. 58 The German Constitutional Court may provide persuasive reasoning when, not if, non-binary persons seek to enforce rights through either the ICCPR or the European Convention.
II. Outstanding Questions and Unintended Consequences
The judgment of the Constitutional Court is not, however, without critique or questions. In particular, three areas require further consideration or clarification: (1) Engagement with the lived-realities and priorities of intersex variance; (2) the potential application of the decision beyond intersex variance; and (3) possibilities for complying with the ruling of the Court.
55 U.N. Human Rights Comm., G v. Austral., no. 2172/2012 at paras. 7.11-15. 56 See id. at para 7.2; Goodwin, supra note 52, at para. 90. 
Lived-Realities and Priorities
The Constitutional Court's decision is welcome for the extent to which it acknowledges nonbinary and intersex populations. In comparative terms, the judgment is a landmark affirmation of those who have non-binary sex and biological realities. Yet, in focusing rigidly on the subject of legal recognition, it is questionable whether the Court addresses the actual priorities of persons who experience intersex variance.
Within intersex communities-both in Germany and around the world-there is often a certain ambivalence towards legal sex recognition, particularly non-binary affirmation. This ambivalence reflects the fact that, as noted, many individuals, who experience intersex, selfidentify as male or female. 59 Although some intersex persons may apply for legal sex recognition during their life 60 -especially where they were assigned an incorrect identity at birth-formal acknowledgement of another sexed identity, particularly a legal category beyond man and woman, is frequently not a priority. In 2013, and reaffirmed in 2017, 61 the Third International Intersex Forum specifically recommended that intersex children should be raised in a binary sex, with the possibility of easily transitioning at a later date if desired. 62 The ambivalence is also indicative that, for many people, a greater concern is reducing the rate of genital normalizing surgeries. 63 These procedures are non-therapeutic interventions, which healthcare professionals-including doctors in Germany 64 -perform on newborn infants to assign them to a binary sex classification. Intersex advocates argue that such 64 surgeries constitute a gross violation of bodily integrity and have a lasting physical and emotional impact on intersex populations. 65 It may be instructive that the last high-profile constitutional court exploration of intersex-a celebrated series of judgments issued by the Constitutional Court of Colombia in the late 1990s-focused exclusively on youth medical processes, without reference to alternative sex classifications.
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The Constitutional Court's judgment-like section 22(3) of the PStG-does little to counteract genital normalizing surgeries, although, of course, the Court was not specifically asked to address that issue. While it creates a space outside binary gender norms, it will not ensure-unless the German legislature simultaneously adopts a ban on non-therapeutic interventions, similar to the prohibition currently operating in Malta 67 -that persons can inhabit that space while fully enjoying their bodily autonomy rights. 68 In developing a practical response to the Court, parliamentarians must be conscious to properly engage with all concerns of individuals who experience intersex variance.
Scope of Application
A second consideration-which is less of a critique than a question-relates to the appropriate scope of the judgment. There remains-as noted in Section B-some uncertainty as to what role biology plays in the Constitutional Court's decision.
On the one hand, in their judgment, the Constitutional Court judges are addressing the specific fact-scenario of an intersex person and placing-to different degrees-emphasis upon that person's bodily traits. As such, there is an argument that, narrowly construed, the Court's decision requires no more than that the German legislature open up a third sex option for individuals who experience intersex variance. On the other hand, however, the Constitutional Court does-throughout its reasoning-broadly interpret non-binary status; observing how individuals can exist outside both biological and gender dichotomies. extent that the opinion of the Court is grounded in a wide, multi-faceted understanding of non-binary experiences, surely the German government must accommodate non-male and non-female experiences of gender, even in the absence of a-typical sex characteristics. Answering which of these two possible interpretations the Constitutional Court intended has important consequences. Tying third sex options to bodily characteristics-for example, only intersex persons can be recognized outside male and female-clearly excludes persons who, although having a sex identity beyond the binary, experience typical male or female sexed traits. Among non-intersex populations, there is a growing minority who, 69 irrespective of their bodies, experience a gender, which does not fall into either man or woman classifications.
If the Constitutional Court's reasoning is contingent upon intersex variance, these latter persons will be excluded from accurate sex recognition. There will be no mechanism by which the German State can acknowledge their preferred gender. In such circumstances, there may even be discrimination on the basis of sex-as defined by the Constitutional Court in its judgment. Non-binary persons, who have intersex traits, will be formally acknowledged in their preferred legal sex, whereas no such right will vest in non-binary persons who experience typical sexed bodies. This is, ironically, the very type of discriminatory treatment, which the Constitutional Court purports to eradicate in its judgment.
In developing a framework for non-binary legal sex categories, the legislature should prefer an expansive interpretation of the Constitutional Court's reasoning. German lawmakers should incorporate all persons who fall outside male-female gender norms. Such a model already exists in jurisdictions-such as California 70 and New Zealand 71 -where non-binary birth certificates and "X" passports are available to individuals, irrespective of whether they experience intersex variance.
Conditioning access to the alternative sex category on the existence of intersex variance would also be inconsistent with the Constitutional Court's prior case law on trans recognition. Allowing persons to obtain non-binary sex categorization because they experience ambiguous, or non-binary, bodily characteristics implies that physiology, or at least an individual's sexed-physiology, determines legal identity. However, such reasoning conflicts with the Court's earlier pronouncements on physical intervention as a precondition for legal sex recognition.
As noted, in 2011, the Constitutional Court permitted a female-identified complainant to be formally acknowledged in her preferred sex without submitting to surgery or sterilization. 72 For the Court, involuntarily medicalizing applicants for recognition was incompatible with, inter alia, the right to physical integrity. 73 Implicit-or perhaps even explicit-in the 2011 judgment is a concession that, although healthcare professionals may de facto use physical characteristics to assign legal sex in infancy, such characteristics are not determinative of legal sex. For example, trans women may be recognized as female even where they retain their penis.
There are many practical justifications for such an approach, not least the inability of some trans persons-for social, health, age, religious, financial, medical, and familial reasons-to undertake a medical transition. 74 The 2011 judgment, largely replicated by the ECtHR in the recent AP, Garçon and Nicot v. France litigation, 75 ensures that formal acknowledgment is not limited to applicants with health, age, and financial privilege. Yet, to the extent that the Constitutional Court might ground non-binary legal recognition in experiences of intersex variance, this would effectively tie formal acknowledgement to having certain body features. A preferable reading of the Constitutional Court's judgment-and one, which appears more consistent with the Court's existing trans case law-is that the decision extends non-male and non-female legal status to all persons who have a sex identity beyond man and woman categorization.
jurisdictions-all of which operate on the basis of dichotomized, binary sex. It may not be particularly difficult for the German legislature to register non-binary individuals in a third sex. Nonetheless, for that alternative registration to have any practical meaning, all the other sex-related services and facilities in Germany would also have to expand their sexedlenses. Widening sex registration requires a recalibration of how sex operates across all aspects of German society. What, for example, is the relevance of a third registration category if public accommodations-such as locker rooms and restrooms-remain anchored to a male/female binary? In its recent Consultation Paper on legal gender recognition reform in Scotland, the Scottish Government concedes the many consequential changes that would also have to take place in other areas of law if non-binary options would be implemented. 81 While the Constitutional Court has offered a compelling justification why a third sex categorization is necessary, the judgment is not a roadmap for how such categorization can be achieved. Making this determination arguably falls more appropriately within the competence of the legislature; the Court identifies the rights, but democratically elected parliamentarians must shape reform. What is clear, however, is that realizing an overarching, fully inclusive third legal sex is a significant, practical hurdle, which German lawmakers-before they can satisfy the Constitutional Court's requirements-will have to surmount.
The second solution, which the Constitutional Court proposes, is abolishing the requirement for registered legal sex. If no person has to be assigned a sexed identity, non-binary persons cannot experience discrimination because they fall outside male and female categorization. For many persons-both trans and cisgender, who see de-registration as a means of challenging historical gender patriarchies-detaching gender from legal registration is an optimal strategy for addressing numerous sex-related problems. 82 Like the introduction of a third sex option, however, abolishing sex registration raises important difficulties. From a practical perspective, such an approach is likely to encounter opposition from both cisgender and trans populations. While many binary-identified persons would sympathize with individuals who cannot register a sex status beyond man and woman, they may resist any solution involving the forfeit of their own registration.
D. Conclusion
The recent judgment of the Constitutional Court represents a landmark moment-both for German domestic law and for comparative gender rights. The judges have joined only a handful of other global actors-including the Californian and Maltese legislatures, and the Indian and Nepalese Supreme Courts-to acknowledge the possibility of legal categorization outside male and female.
In many respects, the reasoning of the Court is striking for its progressive outlook. The judgment embraces a wide interpretation of personal identity, fully legitimizing internal developments, which stray beyond man and woman. The Constitutional Court has also expanded the operation of existing Constitutional equality frameworks, using the principle of non-discrimination to censure insufficient sex recognition laws and extending the benefit of sex equality to non-male and non-female experiences.
Moving forward, the decision has the potential to reshape sex structures across Germany's legal system, and may potentially inspire similar changes throughout the Council of Europe. In March 2018, Austria's Constitutional Court announced that it too would consider whether there is an obligation to recognize a non-male and non-female sex categorization. On an initial review, the Austrian judges suggested that forcing individuals into binary sex classes may infringe privacy rights under the ECHR. 87 Yet, important questions about the precise scope of the German Constitutional Court's reasoning remain. Ultimately, whether the judgment meaningfully affects existing legal rules will depend upon which measures lawmakers choose to adopt in order to realize its aims.
